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Court of Appeal (CA) ruled bodies corporate such as limited liability partnerships 
that do not have “issued share capital” would not qualify for stamp duty relief for 
intra-group transfer of Hong Kong stock or immovable property

On 5 July 2024, the CA handed down its judgement in John Wiley & Sons UK2 LLP and Another v The Collector of 
Stamp Revenue1, overturning the decision made by the District Court (DC)2 that ruled in favor of the duty payers. 

The facts

John Wiley & Sons (HK) Limited (HKCo) is a limited company incorporated in Hong Kong under the former 
Companies Ordinance, Cap 32 (the Former CO). 

The entire issued share capital of HKCo was owned by John Wiley & Sons UK2 LLP (LLP 2).

LLP 2 was 100% beneficially owned by its only member, namely John Wiley & Sons UK LLP (LLP 1). 

Both LLP 1 and LLP 2 were limited liability partnerships registered under the Limited Liability Partnerships Act 
2000 of the UK. 

LLP 1 was 100% beneficially owned by its only member, Wiley International LLC (HoldCo), a limited liability 
company established in the State of Delaware in the USA. 
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1 The full CA judgement could be accessed in the link below:

https://legalref.judiciary.hk/lrs/common/ju/ju_frame.jsp?DIS=161104&currpage=T

2 The full DC judgement could be accessed in the link below:

https://legalref.judiciary.hk/lrs/common/ju/ju_frame.jsp?DIS=145761&currpage=T

https://legalref.judiciary.hk/lrs/common/ju/ju_frame.jsp?DIS=161104&currpage=T
https://legalref.judiciary.hk/lrs/common/ju/ju_frame.jsp?DIS=145761&currpage=T
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On 30 April 2019, LLP 2 (as transferor) transferred the entire share capital of HKCo to HoldCo (as transferee) for the 

consideration of GBP 313,240,835 (the Share Transfer).

The Share Transfer was apparently made as part of an internal group restructuring of the global John Wiley & Sons group of 

companies and entities. 

The diagram below illustrates the intra-group transfer of HKCo: 

Transfer of HKCo from LLP 2 to Holdco

Claims for stamp duty relief for the intra-group transfer of HKCo

On 29 May 2019, LLP 2 and HoldCo (collectively referred to as the Duty-Payers) applied to the Collector for stamp duty relief in 

respect of the Share Transfer on the ground that it constituted an intra-group transfer of shares between “bodies corporate” 

under section 45 of the Stamp Duty Ordinance (SDO). 

The Collector rejected the Duty-Payers’ claim for stamp duty group relief holding that the 90% test for association in terms 

beneficially owning at least 90% of the “issued share capital” involved, which is required to be construed in the company law

context for section 45 of the SDO, was not satisfied, given that LLP 1 and LLP 2 had no such capital.  

The Collector assessed the stamp duty chargeable on the bought and sold notes each in the sum of HK$3,180,602. 

Dissatisfied with the assessment, the Duty-Payers lodged an appeal to the DC.
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The judge noted the section 45 of the SDO was originally 

contained in section 5A of the old Stamp Ordinance (Old Section 

5A). Under Old Section 5A, relief was given where the effect of 

an instrument was to “convey or transfer of a beneficial interest 

in property from one associated company to another such 

company” and the test of association required for granting 

relief was that both were “companies with limited liability and 

either one of them is the beneficial owner of not less than ninety 

per cent of the issued share capital of the other; or not less 

than ninety per cent of the issued share capital of each of them 

is in the beneficial ownership of a third company with limited 

liability”. 

Thus, the term “issued share capital” in Old Section 5A would 

have to be construed in the context of a “company with limited 

liability” and therefore in the company law context.

However, that context was removed in 1981 when Old Section 

5A was completely rewritten into the current section 45 of the 

SDO, which introduced the concept of “bodes corporate” while 

“issued share capital” remained the definition of association. 

The judge then reasoned that with the removal of the 

prerequisite of “companies with limited liability”, there is no 

language within section 45 or other context that points to the 

Collector’s interpretation and displaces the starting point of 

construing the term “issued share capital” according to its 

natural and ordinary meaning. 

DC Decision

Section 45 was originally contained in Old Section 5A 
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Based on its natural and ordinary meaning, the judge than ruled that “it is evident that [LLP 2 and LLP 1] have issued share 

capital within the meaning of section 45, each in the nominal value of GBP 100 and they have been divided into 2 portions or 

shares – GBP 1 and GBP 99, which had been taken up and paid for by, therefore issued to within the meaning of section 45, the 

initial members. As said those shares in the capital had changed hands in the meantime resulting in the ownership position 

above at the time of the Share Transfer. It is also amply evident that [LLP 2 and LLP 1] together with [HoldCo] met the test of 

closeness in their association in that [LLP 2] was ultimately wholly owned by [HoldCo].”

Thus, the judge held that the Duty-Payers are “associated bodies corporate” within the meaning of section 45 of the SDO, and 

the Collector was not correct in rejecting the Duty-payers' claim for stamp duty group relief. 

Dissatisfied, the Collector appealed to the CA against the decision of the DC. 

CA decision 

Historical context of Old Section 5A and section 45 of the SDO

Section 45 of the SDO was adopted from the Finance Act 1967 (the 1967 Act) of the UK, which made certain amendments to the 

corresponding stamp duty group relief provisions contained in the earlier legislative provisions of the UK (the 1967 amendments). 

Specifically, the original section 42 (Original Section 42) that granted stamp duty group relief in the UK contained in the earlier 

legislative provisions was amended by the 1967 amendments, now referred to as Amended Section 42.  

The 1967 amendments replaced the term “company with limited liability” in the Original Section 42 by the term “body corporate” 

in the Amended Section 42.

The 1967 amendments in the UK were adopted in Hong Kong in 1981, i.e. the rewritten of Old Section 5A into the current form of 

section 45 of the SDO.

As a result of the 1967 amendments, the CA judge noted that the term “bodies corporate” in the UK was no longer confined to 

“company” within the meaning of Companies Act 1929, or the Companies Act (Northern Ireland) 1932 but include foreign 

companies as well.

The CA judge then considered how the terms “bodies corporate” and “issued share capital” employed in section 45 of the SDO 

should be interpreted against this historical context. 

Although the expression “body corporate” and “issued share capital” in the Amended Section 42 were not specifically defined, the

CA judge further considered that it would reasonably be thought that these two expressions in the Amended Section 42 were 

intended to bear the same meanings as they were used in an earlier UK Act in the company laws context.

Therefore, the historical context of the Amended Section 42/section 45 of the SDO indicates that the expression “body corporate”

is wider than the concept of “company” incorporated under the relevant Companies Act/Ordinance in the UK and Hong Kong and 

includes foreign companies. 

What is less clear, though, is whether, for the purpose of section 45 of the SDO, “body corporate” can include other types of local 

or overseas body corporate (i.e., other than companies) such as an overseas limited liability partnership. The answer to that

question depends on the meaning that should properly be given to the expression “issued share capital”. This is because stamp

duty relief is available to associated bodies corporate only if they can satisfy the test of owning or being owned at least 90% of the 

“issued share capital”. 

The CA judge considered that the expression “issued share capital” is a well understood concept under the company laws in the UK

and Hong Kong and used frequently in tax statutes. As such, the term “issued share capital” would normally need to be interpreted 

by reference to its meaning under the company laws, unless the relevant legislative provisions or context otherwise require. 

In support of his view above, the CA judge quoted Canada Safeway Ltd v IRC [1973] Ch 374 and other tax cases. More relevantly, 

the judge (Megarry J) in Canada Safeway Ltd v IRC [1973] Ch 374 referred to the company law in the UK to interpret whether it 

was the nominal (or par) value or the market value of the “issued share capital” of a Canada company that should be counted in 

determining whether the Canada company can qualify for the stamp duty group relief in the UK. 
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The CA judge then concluded that the expression “body corporate” in the context of section 45 of the SDO is wider than 

“company” incorporated under the Former CO/New CO and includes foreign companies. On the other hand, the expression 

“issued share capital” is a well understood concept under company laws. When used in a tax statute, it should prima facie, be

interpreted to bear the same meaning as it is employed in the company law context, in the absence of any specific or different 

definition for that expression or any special context which suggests a different meaning is intended. There is nothing in the

context or language of section 45 to indicate that the legislature intends to use the expression “issued share capital” in any 

different sense.

In the company law context, “share capital” would carry the idea of shares (in discrete or standard units) being allotted or 

issued to a shareholder in return for money or other forms of consideration paid to or received by the company as capital.  

The CA judge then considered that no shares (in the sense of discrete or standard units) in the capital of LLP 2/LLP 1 ever 

exist, and no such shares have ever been issued to their respective members. Hence, no capital paid by members to LLP 2 and 

LLP 1 could be regarded as the “issued share capital” of LLP 2/LLP 1 within the meaning of section 45 of the SDO.  

The CA judge thus also dismissed Counsel for the Duty-Payers' submission that, for the purpose of section 45, “share capital” 

signifies, or refers to, “a class of participation interest in the corpus and income of the corporation (or body corporate) issuing 

it that economically and juristically analogous to share capital at Hong Kong law, albeit not necessarily identical to it”. 

The Collector’s appeal was therefore allowed. 

Other non-binding side remarks made by the CA judge

Under the New CO in Hong Kong, shares of a company will no longer have a nominal (or par) value. Therefore, Megarry J’s 

decision in Canada Safeway Ltd v IRC [1973] Ch 374 that the association requirement for stamp duty group relief be 

ascertained based on the nominal value of the issued share capital of a company will have to be modified for the purpose of 

section 45 of the SDO. 

Instead of using the nominal value of the share capital for determining whether the 90% test for association is satisfied, the CA 

judge considered that “reference will likely have to be made to the total consideration agreed for the issuance or allotment of 

shares as have been issued by the company”. 

It is however unclear what exactly the CA judge meant by the phrase quoted above. Perhaps, it may mean that when new 

shares are issued at an agreed consideration, the other existing shares of the company may then have to be valued based on 

the consideration received for the issuance of the new shares for the purpose of ascertaining the portion of the shareholding of

the existing shareholders and that of the new shareholder. 

However, under the new CO, a company will still need to maintain and file with the Company Registry the number of shares it 

has issued. Thus, it seems that in practice ascertaining the percentage of the shareholding of a shareholder in a company by 

reference to the number of issued shares would not pose any difficulty and may also achieve what the CA judge may have in 

mind. 

Observation

If the Duty-Payers do not further appeal, the CA decision would mean types of bodies corporate other than companies 

incorporated in Hong Kong or overseas would most unlikely be able to claim stamp duty group relief under section 45 of the 

SDO. 

Clients who have employed such other types of bodies corporate in their ownership structure of Hong Kong stock and 

immovable property will need to consider the Hong Kong stamp duty implications if they contemplate any intra-group transfer 

of such assets. Where necessary, professional tax advice should be sought. 



Hong Kong office

Jasmine Lee, Managing Partner, Hong Kong & Macau 

27/F One Taikoo Place, 979 King's Road, Quarry Bay, Hong Kong
Tel: +852 2846 9888       Fax: +852 2868 4432

Non-financial Services

Wilson Cheng
Tax Leader for Hong Kong and Macau
+852 2846 9066
wilson.cheng@hk.ey.com

Business Tax Services/Global Compliance and Reporting 

Hong Kong Tax Services

Jacqueline Chow
+852 2629 3122
jacqueline.chow@hk.ey.com

Wilson Cheng
+852 2846 9066
wilson.cheng@hk.ey.com

Tracy Ho
+852 2846 9065
tracy.ho@hk.ey.com

China Tax Services

Ivan Chan
+852 2629 3828
ivan.chan@hk.ey.com

Sam Fan
+852 2849 9278
sam.fan@hk.ey.com

Becky Lai
+852 2629 3188
becky.lai@hk.ey.com

International Tax and Transaction Services

International Tax Services Transfer Pricing Services

Sangeeth Aiyappa
+852 2629 3989
sangeeth.aiyappa@hk.ey.com

Martin Richter
+852 2629 3938
martin.richter@hk.ey.com

Kenny Wei 
+852 2629 3941
kenny.wei@hk.ey.com

Winnie Kwan
+852 2629 3211
winnie.yw.kwan@ey.com

People Advisory Services

Christina Li
+852 2629 3664
christina.li@hk.ey.com

Jeff Tang
+852 2515 4168
jeff.tk.tang@hk.ey.com

Winnie Walker
+852 2629 3693
winnie.walker@hk.ey.com

Paul Wen
+852 2629 3876
paul.wen@hk.ey.com

Financial Services

Paul Ho 
Tax Leader for Hong Kong
+852 2849 9564
paul.ho@hk.ey.com

Business Tax Services/Global Compliance and Reporting 

Hong Kong Tax Services

Paul Ho 
+852 2849 9564
paul.ho@hk.ey.com

Ming Lam
+852 2849 9265
ming.lam@hk.ey.com

Sunny Liu
+852 2846 9883
sunny.liu@hk.ey.com

Helen Mok
+852 2849 9279
helen.mok@hk.ey.com

Customer Tax Operations and Reporting Services

Paul Ho
+852 2849 9564 
paul.ho@hk.ey.com

US Tax Services

Camelia Ho
+852 2849 9150
camelia.ho@hk.ey.com

Michael Stenske 
+852 2629 3058
michael.stenske@hk.ey.com

International Tax and Transaction Services

China Tax Services 

Cindy Li
+852 2629 3608
cindy.jy.li@hk.ey.com

International Tax Services 

Sophie Lindsay 
+852 3189 4589
sophie.lindsay@hk.ey.com

Rohit Narula
+852 2629 3549
rohit.narula@hk.ey.com

Adam Williams
+852 2849 9589
adam-b.williams@hk.ey.com

Transfer Pricing Services

Ka Lok Chu
+852 2629 3044
kalok.chu@hk.ey.com

Justin Kyte
+852 2629 3880
justin.kyte@hk.ey.com

Transaction Tax Services

Rohit Narula
+852 2629 3549
rohit.narula@hk.ey.com

Asia-Pacific Tax Center

Tax Technology and Transformation Services International Tax and Transaction Services Indirect tax

Albert Lee
+852 2629 3318
albert.lee@hk.ey.com

US Tax Desk

Jeremy Litton
+852 3471 2783 
jeremy.litton@hk.ey.com

Operating Model Effectiveness

Edvard Rinck
+852 9736 3038
edvard.rinck@hk.ey.com

Shubhendu Misra
+852 2232 6578 
shubhendu.misra@hk.ey.com

Tracey Kuuskoski
+852 2675 2842 
tracey.kuuskoski@hk.ey.com

Tax and Finance Operate 

Payroll Operate Accounting Compliance and Reporting

Vincent Hu
+852 3752 4885
vincent-wh.hu@hk.ey.com

Jennifer Kam
+852 2846 9755
jennifer.kam@hk.ey.com

May Leung
+852 2629 3089
may.leung@hk.ey.com

Ada Ma
+852 2849 9391
ada.ma@hk.ey.com

Ricky Tam
+852 2629 3752
ricky.tam@hk.ey.com

Grace Tang
+852 2846 9889
grace.tang@hk.ey.com 

Karina Wong           
+852 2849 9175
karina.wong@hk.ey.com

Leo Wong
+852 2849 9165
leo.wong@hk.ey.com 

Cecilia Feng
+852 2846 9735
cecilia.feng@hk.ey.com

Linda Liu
+86 21 2228 2801
linda-sy.liu@cn.ey.com

Mary Chua
+852 2849 9448
mary.chua@hk.ey.com

Stuart Cioccarelli
+852 2675 2896
stuart.cioccarelli@hk.ey.com

Carol Liu
+852 2629 3788
carol.liu@hk.ey.com

Hong Kong Tax AlertHong Kong Tax Alert 5

Maggie To
+852 3752 4779
maggie.to@hk.ey.com

Ruairi Lamb
+852 2846 9070
ruairi.lamb@hk.ey.com

Ryan Dhillon
+852 3752 4703
ryan.dhillon@hk.ey.com

Francis Tang 
+852 2629 3618 
francis-ks.tang@hk.ey.com 

Tax Technology and Transformation Services

Robert Hardesty
+852 2629 3291
robert.hardesty@hk.ey.com

Emily Chan
+852 2629 3250
emily-my.chan@hk.ey.com

Transaction Tax Services

Jane Hui
+852 2629 3836
jane.hui@hk.ey.com

Jasmine Tian
+852 2629 3738
jasmine.tian@ey.com

Emma Campbell
+852 2629 1714
emma.ef.campbell@ey.com



EY | Building a better working world

EY exists to build a better working world, helping to 
create long-term value for clients, people and society 
and build trust in the capital markets. 

Enabled by data and technology, diverse EY teams in 
over 150 countries provide trust through assurance 
and help clients grow, transform and operate. 

Working across assurance, consulting, law, strategy, 
tax and transactions, EY teams ask better questions 
to find new answers for the complex issues facing our 
world today.

About EY’s Tax services

Your business will only succeed if you build it on a 
strong foundation and grow it in a sustainable way. At 
EY, we believe that managing your tax obligations 
responsibly and proactively can make a critical 
difference. Our 50,000 talented tax professionals, in 
more than 150 countries, give you technical 
knowledge, business experience, consistency and an 
unwavering commitment to quality service — wherever 
you are and whatever tax services you need.

© 2024 Ernst & Young Tax Services Limited. 
All Rights Reserved. 
APAC no. 03020511
ED None.

This material has been prepared for general informational purposes only and is not 
intended to be relied upon as accounting, tax, legal or other professional advice. 
Please refer to your advisors for specific advice.

ey.com/china

Follow us on WeChat
Scan the QR code and stay up-to-date 
with the latest EY news.

EY refers to the global organization, and may refer to one or more, of 
the member firms of Ernst & Young Global Limited, each of which is a 
separate legal entity. Ernst & Young Global Limited, a UK company 
limited by guarantee, does not provide services to clients, nor does it 
own or control any member firm or act as the headquarters of any 
member firm. Information about how EY collects and uses personal 
data and a description of the rights individuals have under data 
protection legislation are available via ey.com/privacy. EY member 
firms do not practice law where prohibited by local laws. For more 
information about our organization, please visit ey.com.

Hong Kong Tax Alert 6


	Slide 0
	Slide 1
	Slide 2
	Slide 3
	Slide 4
	Slide 5

