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The purpose of this Tax Alert is to
facilitate understanding of the
proposals and it should not be used
exclusively for tax planning without
prior consultation with experts.
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On 16 November 2020, the Ministerial Regulation No. 369 (B.E.
2563) was published in Royal Gazette with the main objective of
providing further clarification regarding the adjustment of income
and expenses by the Revenue Department when making
assessments under Section 71 Bis paragraph one of the Thai
Revenue Code. Key content is as follows.

1. "Related party” is defined with reference to definition in Section
71 Bis paragraph two.

EY notes that Section 39 and Section 71 Bis both define “related
party” but for transfer pricing assessment purposes, the
definition under Section 71 Bis is applied. This definition is
broader in terms of percentage ownership and the types of
relationship through investment, management and control.
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2. The "commercial or financial terms” subject to TP assessment include any terms, agreements or
contracts relating to the purchase and sale of goods or services, marketing, advertising or other
commercial services, or provision of loans, financial assistance/ cooperation, or other financial
related transactions; regardless of whether these are executed under a formal letter or contract.

3. Section 71 Bis paragraph one grants tax officers the power to make assessment on transactions
between related parties that have commercial or financial terms that differ from those to which
would be agreed by third parties. In this context "differ” should be defined with reference to one of
these situations:

Purchase and sale and service transactions: Situations where the pricing and terms of payment
agreed between related parties differ from those that independent parties would have agreed
under the same circumstances.

EY notes that this means that transfer pricing assessment is triggered not only when the method
used to determine the price for a related party differs from that used for third parties, but also
when conditions and terms of payment differ.

Loans or financial service transactions: Situations where the way that interest or financial
service fees or other fees charged between related parties are determined differs from how
they would have been determined with third parties.

Other transactions: Situations where other income or expenses agreed between related parties
differ from those that would have been agreed with third parties.
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The purpose of this Tax Alert is to facilitate understanding of the proposals and it should not be used exclusively for tax
planning without prior consultation with experts.
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4. Adjustments of income or expenses by tax officers making transfer pricing assessments shall be
made in accordance with the following guidelines:

Where a comparable transaction with a third party exists, income or expenses are to be
adjusted to the amount charged to/ received from the third party.

Where there are no similar transactions with third parties, income or expenses are to be
adjusted to the amount that a third party would charge to another third party, regardless of
where the transaction took place or the location of the third parties used as a reference.

EY notes that this is the first time that the Thai Revenue Department has stated in writing that
transactions taking place outside Thailand between foreign third parties can be used as a
reference for transfer pricing assessment purposes.

5. Assessment impacts not only corporate income tax but also withholding tax on overseas payments
and profit remittances under Section 70 and 70 Bis of the Revenue Code.
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The purpose of this Tax Alert is to facilitate understanding of the proposals and it should not be used exclusively for tax
planning without prior consultation with experts.
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The purpose of this Tax Alert is to facilitate
understanding of the proposals and it should not be
used exclusively for tax planning without prior
consultation with experts.
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About EY

EY is a global leader in assurance, tax, transaction and
advisory services. The insights and quality services we deliver
help build trust and confidence in the capital markets and in
economies the world over. We develop outstanding leaders
who team to deliver on our promises to all of our
stakeholders. In so doing, we play a critical role in building a
better working world for our people, for our clients and for
our communities.

EY refers to the global organization, and may refer to one or
more, of the member firms of Ernst & Young Global Limited,
each of which is a separate legal entity. Ernst & Young Global
Limited, a UK company limited by guarantee, does not
provide services to clients. Information about how EY collects
and uses personal data and a description of the rights
individuals have under data protection legislation are
available via ey.com/privacy. For more information about our
organization, please visit ey.com
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This publication contains information in summary form and is
therefore intended for general guidance only. It is not
intended to be a substitute for detailed research or the
exercise of professional judgment. Neither EY Corporate
Services Limited nor any other member of the global EY
organization can accept any responsibility for loss occasioned
to any person acting or refraining from action as a result of
any material in this publication. On any specific matter,
reference should be made to the appropriate advisor.
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