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Kerala HC strikes down Rule 96(10) of CGST
Rules since its inception

Executive summary

This tax alert summarizes a recent ruling of the Kerala High Court (HC)! on the
validity of Rule 96(10) of the Central Goods and Services Tax Rules, 2017 (CGST
Rules).

The key observations of the HC are:

Section 16 of the Integrated Goods and Services Tax Act, 2017 (IGST Act)
does not restrict the right of an exporter to claim a refund of either tax paid
on exports or input tax credit (ITC) on inputs and input services used in the
export of goods or services.

The phrase “subject to such conditions, safeguards, and procedure as may
be prescribed” in Section 16 and similar phrase in Section 54 of the Central
Goods and Services Tax Act, 2017 (CGST Act) does not permit imposition of
conditions or limitations that would effectively negate the right to refund
provided by Section 16.

Rule 96(10) creates unequal treatment between exporters seeking refunds
of ITC under Section 16(3)(a) of the IGST Act read with Rule 89 of the CGST
Rules and those under Section 16(3)(b).

If the Court finds provisions of plenary or subordinate legislation manifestly
arbitrary, those provisions must be struck down.

The Rule creates a restriction not contemplated by Section 16 of the IGST
Act on the right to refund.

Basis above, HC struck down Rule 96(10) of the CGST Rules for the period prior to
its deletion.
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Background

Section 16 of the Integrated Goods and Services
Tax Act, 2017 (IGST Act) read with Section 54 of
the Central Goods and Services Tax Act, 2017
(CGST Act) allows exporter either to export
goods or services with payment of tax and claim
refund of the tax so paid, or export without
payment of tax and claim refund of the input tax
credit (ITO).

Rule 96(10) of the Central Goods and Services
Tax Rules, 2017 (CGST Rules) restricted refund
of integrated tax paid on exports of goods or
services where the registered person availed
benefit of specified Notifications2.

Various taxpayers filed writ petitions before the
Kerala High Court (HC) challenging the validity of
Rule 96(10) primarily on the ground that it is
ultra vires Section 16 of the IGST Act.

Taxpayer's Contentions

Rule 96(10) of the CGST Rules takes away the
right of the exporter to claim refund of tax which
is a right granted by the substantive provisions of
the IGST Act.

A comparison between Rule 89 and Rule 96 of
the CGST Rules reveals an unreasonable
classification between exporters seeking refunds.

Exporters under Rule 89 can claim a refund of
unutilized input tax credit without restrictions,
while those paying IGST and seeking refund
under Rule 96 face limitations.

This distinction is not authorized by the statute,
making the provisions of Rule 96(10) potentially
ultra vires Section 16 of the IGST Act.

Even if say only 10% of the inputs have been
procured after availing the benefit of any of the
specified notifications, the entire refund is denied
to exporters.

SC in various cases?® has held that subordinate
legislation has to be subservient to plenary
legislation and restrictions imposed in Rule
96(10) goes contrary to the express provisions
of Section 16.

The phrase “subject to such conditions,
safequards, and procedure as may be prescribed”
in Section 16 is not meant to regulate the right to
a refund.

2 Notification No. 48/2017 - Central Tax, Notification No.
40/2017- Central Tax (Rate), Notification No. 41/2017 -
Integrated Tax (Rate), Notification No. 78/2017-Customs and
Notification No. 79/2017-Customs
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It only allows the rule-making authority to
prescribe necessary conditions, safequards, and
procedures to prevent revenue leakage, without
impacting the right to claim a refund.

Gujarat High Court in case of Zenith Spinners v.
Union of India® held that the phrase "conditions,
safeguards and procedures" in Section 16(3)(b)
of the IGST Act and "conditions, limitations and
safeguards" in Section 54(6) of the CGST Act
should not be construed as granting the
Government the power to impose restrictions
that entirely revoke the rights granted under the
Act.

Revenue's Contentions

Right of refund under Section 16 of the IGST Act
is always subject to the provisions of Section 54
of the CGST Act and Section 54(3) permits the
imposition of conditions in claiming refund.

SC in case of VKC Footsteps® found that the right
to refund is not absolute and the State may, in
contemplation of its fiscal objectives, seek to
impose a restriction on the right to refund.

Rule 96(10) is fully in conformity with the
provisions of Section 16 and is not ultra vires to
any of the provisions.

The Rule must be interpreted in the manner as an
exemption notification is interpreted. SC in case
of Commissioner of Customs (Import), Mumbai
vs. Dilip Kumar and Company® held that in case
of any doubt, the interpretation of an exemption
must be in favor of the Revenue.

While a person opting to claim refund of IGST in
terms of Rule 96 will be entitled to claim refund
of credit on purchase of capital goods, such right
is not available to persons who may opt to seek a
refund of ITC on input goods and inputs services
by following procedure contemplated in Rule 89.

Therefore, it is at the option of the exporter to
adopt either of the options contemplated by the
provisions of Section 16 and it is for him to
decide which is the method more beneficial to
him.

HC Ruling

Section 16 itself does not restrict the right of an
exporter to claim refund of either IGST paid on
exports or tax paid on input services or input
goods used in the export of goods or services
subject to the provisions of Section 54 of the
CGST Act and the Rules made thereunder.

3 (2006) 12 SCC 583; (2016) 7 SCC 703; (2017) 9 SCC 1
4(2020) 14 SCC 520

5(2022) 2 SCC 603

6(2018)95CC 1



However, post amendment in section 16 w.e.f. 1
October 2023, the provision empowers the
Government to notify class of persons or goods
or services, which can be exported on payment of
IGST, and the supplier may claim refund of the
tax so paid.

Notification” was issued notifying the class of
goods or services which are not permitted to be
exported on payment of IGST. None of the goods
or services that are subject matter of the writ
petitions find a place in the said Notification.

SCin case of VKC Footsteps (supra) was
considering a question as to whether the words
inputs used in Section 54(3) of the CGST Act
includes only input goods and not input services.

SC in the said case was dealing with a restriction
imposed by plenary legislation and not with a
case where the subordinate legislation has
travelled beyond the scope of the plenary
legislation.

The words “subject to such conditions,
safeguards and procedure as may be prescribed”
in Section 16(3) of the IGST Act and Section 54
of the CGST Act, does not permit imposition of
conditions or restrictions that would nullify the
rights granted under Section 16.

These provisions are meant to prescribe
procedures without eliminating the right to
refund.

Gujarat HC in the case of Zenith Spinners (supra)
had held that the authority, by issuing
Notification, cannot exceed the jurisdiction by
providing for a situation which either restricts the
rights granted under the Rule or make the Rule
itself redundant.

The said decision was affirmed by the SC8.

Rule 96(10) has resulted in hostile discrimination
amongst exporters who opt to apply for a refund
under Rule 89 and those who opt to apply for
refund in the manner prescribed under Rule 96.

SC in case of Shayara Bano (supra) had held that
when the Court finds the provisions of plenary or
subordinate legislation manifestly arbitrary,
those provisions must be struck down.

Rule 96(10) creates a restriction not
contemplated by Section 16 on the right to
refund.

Accordingly, Rule 96(10) of the CGST Rules is
ultra vires the provisions of Section 16.

Considering the fact that Rule 96(10) has been
deleted vide Notification No. 20/2024
prospectively w.e.f. 8 October 2024, it held that
notwithstanding the deletion of Rule 96(10)

7 Notification No. 5/2023 - Integrated Tax
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prospectively, it falls upon this Court to declare
upon its validity for the prior period.

Comments

The decision is likely to benefit taxpayer in cases
where the tax authority has commenced action to
recover refunds that have already been issued.

It is relevant to note that rule 96(10) is also
challenged in various writ petitions before other HCs.

Taxpayers may need to examine if the principle from
this ruling could be relevant to Rule 36(4) of the
CGST Rules during the initial phase, where it limited
the availment of input tax credit on invoices or debit
notes not reported by suppliers in the returns
(beyond the prescribed threshold), even when all the
stipulated conditions in the CGST Act were met.

8 (2020) 14 SCC 520

Page |3



Our offices

Ahmedabad

22nd Floor, B Wing, Privilon
Ambli BRT Road, Behind Iskcon
Temple

Off SG Highway

Ahmedabad - 380 059

Tel: +91 796608 3800

Bengaluru

12th & 13th Floor

“UB City", Canberra Block
No.24 Vittal Mallya Road
Bengaluru - 560 001

Tel: +91806727 5000

Ground & 1st Floor
#11,'A"wing

Divyasree Chambers
Langford Town
Bengaluru - 560 025

Tel: +91806727 5000

Bhubaneswar

8th Floor, O-Hub, Tower A
Chandaka SEZ, Bhubaneswar
Odisha - 751024

Tel: +91 674 274 4490

Chandigarh

Elante offices, Unit No. B-613 & 614
6th Floor, Plot No- 178-178A
Industrial & Business Park, Phase-|
Chandigarh - 160 002

Tel: +911726717800

Chennai

6th & 7th Floor, A Block,

Tidel Park, No.4, Rajiv Gandhi Salai
Taramani, Chennai- 600 113

Tel: +91 4466548100

Delhi NCR

Ground Floor

67, Institutional Area

Sector 44, Gurugram - 122 003
Haryana

Tel: +91 124 443 4000

3rd & 6th Floor, Worldmark-1
IGI Airport Hospitality District
Aerocity, New Delhi- 110 037
Tel: +91 1147318000

4th & 5th Floor, Plot No 2B
Tower 2, Sector 126
Gautam Budh Nagar, U.P.
Noida - 201 304

Tel: +91 120671 7000

India Tax

Hyderabad

THE SKYVIEW 10

18th Floor, “SOUTH LOBBY"
Survey No 83/1, Raidurgam
Hyderabad - 500 032

Tel: +91 406736 2000

Jaipur

9th floor, Jewel of India
Horizon Tower, JLN Marg
Opp Jaipur Stock Exchange
Jaipur, Rajasthan - 302018

Kochi

9th Floor, ABAD Nucleus
NH-49, Maradu PO

Kochi - 682 304

Tel: +91 484 433 4000

Kolkata

22 Camac Street

3rd Floor, Block 'C’
Kolkata - 700 016

Tel: +91 336615 3400

Mumbai

14th Floor, The Ruby

29 Senapati Bapat Marg
Dadar (W), Mumbai - 400 028
Tel: +91 226192 0000

5th Floor, Block B-2

Nirlon Knowledge Park

Off. Western Express Highway
Goregaon (E)

Mumbai - 400 063

Tel: +91 226192 0000

3rd Floor, Unit No 301

Building No. 1

Mindspace Airoli West (Gigaplex)
Located at Plot No. IT-5

MIDC Knowledge Corridor

Airoli (West)

Navi Mumbai - 400708

Tel: + 91 22 6192 0003

Pune

C-401, 4th Floor

Panchshil Tech Park, Yerwada
(Near Don Bosco School)
Pune - 411 006

Tel: +91 204912 6000

10th Floor, Smartworks
M-Agile, Pan Card Club Road
Baner, Taluka Haveli
Pune-411 045

Tel: +91 204912 6800

insights . Download the EY India Tax Insights App

Ernst & Young LLP

EY | Building a better working world

About EY

EY exists to build a better working world, helping to create
long-term value for clients, people and society and build
trust in the capital markets.

Enabled by data and technology, diverse EY teams in over
150 countries provide trust through assurance and help
clients grow, transform and operate.

Working across assurance, consulting, law, strategy, tax
and transactions, EY teams ask better questions to find new
answers for the complex issues facing our world today.

EY refers to the global organization, and may refer to one
or more, of the member firms of Ernst & Young Global
Limited, each of which is a separate legal entity. Ernst &
Young Global Limited, a UK company limited by guarantee,
does not provide services to clients. Information about how
EY collects and uses personal data and a description of the
rights individuals have under data protection legislation are
available via ey.com/privacy. EYG member firms do not
practice law where prohibited by local laws. For more
information about our organization, please visit ey.com.

Ernst & Young LLP is one of the Indian client serving member firms of EYGM
Limited. For more information about our organization, please visit
www.ey.com/en_in.

Ernst & Young LLP is a Limited Liability Partnership, registered under the
Limited Liability Partnership Act, 2008 in India, having its registered office at
9th Floor, Golf View Corporate Tower B, Sector 42, Golf Course Road,
Gurugram, Haryana - 122 002.

© 2024 Ernst & Young LLP. Published in India.
All Rights Reserved.

This publication contains information in summary form and is therefore
intended for general guidance only. It is not intended to be a substitute for
detailed research or the exercise of professional judgment. Neither EYGM
Limited nor any other member of the global Ernst & Young organization can
accept any responsibility for loss occasioned to any person acting or refraining
from action as a result of any material in this publication. On any specific
matter, reference should be made to the appropriate advisor.

ey.com/en_in

X @EY_India m EY Yﬂll T“he EY India n EY Careers India @ey_indiacareers



