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Hong Kong publishes legislative bill for the implementation of the global and
domestic minimum taxes in 2025

Under the proposed legislation, while the Income Inclusion Rule (IIR) will take effect in respect of a
fiscal year commencing on or after 1 January 2025 and the effective date of the Undertaxed Profits
Rule (UTPR) will be deferred to a date to be announced later, the definition of “Hong Kong resident
entity” will take retrospective effect from 1 January 2024

On 27 December 2024, the Inland Revenue (Amendment) (Minimum Tax for Multinational Enterprise Groups)
Bill 2024 (the Bill) was gazetted. The Bill introduced the global minimum tax and Hong Kong Minimum Top-up
Tax (HKMTT) for multinational enterprise (MNE) groups in Hong Kong.

This alert summarizes the key features of the Global Anti-Base Erosion (GloBE) rules and HKMTT and their
implementation in Hong Kong.

Clients who have any views on the implementation of the GloBE rules and HKMTT in Hong Kong can contact
their tax executives. We will convey the same to the Government in an appropriate manner.
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Global minimum tax and HKMTT

A global minimum tax of 15% would be imposed on MNE groups with annual consolidated revenue of EUR 750 million or above in at

least two of the four fiscal years immediately preceding the current fiscal year through two interlocking rules, namely:

> IIR - the primary rule which imposes top-up tax on the parent entity of an in-scope MNE group in respect of its constituent
entities which are taxed at an effective tax rate (ETR) below 15% (i.e. low-taxed constituent entities) outside the jurisdiction

where the parent entity is located; and

> UTPR - a backstop to IIR which ensures that all top-up tax is charged where any of such tax is not brought into charge under
lIR.

The GloBE rules allow jurisdictions to introduce their own qualified domestic minimum top-up (QDMTT) based on the GloBE

mechanics. A jurisdiction in which an in-scope MNE group operates and for which the ETR is below the minimum rate (i.e. a low-tax
jurisdiction) has the first priority to collect the top-up tax in respect of the low-taxed constituent entities in its own jurisdiction if it
has implemented its own QDMTT prior to the imposition of IIR or UTPR. That is the reason why Hong Kong would impose HKMTT in

2025, otherwise the taxing right over low-taxed Hong Kong constituent entities could be ceded to other jurisdictions.

The enactment of these two interlocking rules, together with the HKMTT, form the implementation framework for the GloBE and
HKMTT regimes in Hong Kong. The GIoBE Model Rules promulgated by the Organisation for Economic Co-operation and
Development (OECD) would be directly incorporated in the Inland Revenue Ordinance (IRO) with adaptations that are necessary in

the context of implementing the GloBE rules and HKMTT in Hong Kong.

Certain Commentaries and Administrative Guidance issued by the OECD up to June 2024 have already been reflected in the

legislative provisions of the Bill.

To allow for swift adoption, further Commentaries and Administrative Guidance issued by the OECD in the future can be
incorporated into the IRO through subsidiary legislation, by way of the Secretary for Financial Services and the Treasury making a

notice published in the Gazette.

The legislative provisions contained in the Bill are to be construed in accordance with the Commentaries and Administrative
Guidance issued by the OECD in a way that best serves the purpose of making provision for the following, within the meaning of the

OECD Model Rules: (a) a qualified lIR; (b) a qualified UTPR; a qualified domestic minimum top-up tax; and (d) safe harbours.
Structure of the proposed legislation

(1) The main provisions of the Bill are as follows -

@) Clause 8 of the Bill adds a new Part 4AA (new sections 26AD to 26AH) to the IRO.
(b) The new sections 26AD and 26AE introduce Schedules 60 to 63 to the IRO.
© In the new Schedule 60 -

0] Part 1 reproduces most provisions of the GloBE Model Rules;

()] Part 2 makes minor modifications to those rules contained in Part 1; and

(iii)  Part 3 provides for the transitional and permanent safe harbours provided for under the GloBE and HKMTT
regimes.

(C)) The new Schedule 61 contains provisions for charging the HKMTT.

e The new Schedule 62 contains provisions on the administration of the IIR and UTPR top-up taxes and HKMTT,
including -

0) Requirements for the filing of returns and notices and provision of information relevant to the determination of
liability for any top-up taxes; and

(i) Provisions modifying provisions of the IRO in their application in relation to top-up taxes.

® The new Schedule 63 lists out the Commentaries, Administrative Guidance and related documents published by the
OECD which are to be given effect to in a way that supplements, and clarifies the interpretation and operation of, the
new Part 4AA and Schedules 60 to 62.

(2) Clause 13 of the Bill adds new sections 800 to 80R to, and clauses 14 and 15 amend existing sections in, the IRO, to create

offences for non-compliance with obligations under the Schedules.

(3) The Bill also makes minor textual amendments to the IRO (clauses 5,10 and 11).
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Determining the top-up tax
The top-up tax payable by an in-scope MNE group for a low-tax jurisdiction is the product of:

> the excess profits - the result of the aggregate GIoBE income or loss for all constituent entities in the low-tax jurisdiction less

a substance-based income exclusion for the low-tax jurisdiction; and
> the top-up tax percentage - the difference between the ETR in the low-tax jurisdiction and the minimum rate of 15%.
Definition of “Hong Kong resident entity"” introduced into the IRO for general purposes

Under the GIoBE rules, the jurisdiction in which an entity is located (i.e. where it is a tax resident or was created) is entitled to the
top-up tax. To facilitate top-up tax collection under the GIoBE rules, a definition of “Hong Kong resident entity" is introduced for

general purposes of the IRO.
An entity is a “Hong Kong resident entity"” if:

> where an entity is a company - the entity is incorporated in Hong Kong or, if incorporated outside Hong Kong, normally

managed or controlled in Hong Kong; or

> in any other case - the entity is constituted under the laws of Hong Kong or, if otherwise constituted, normally managed or

controlled in Hong Kong.

The above definition takes retrospective effect from 1 January 2024, which allows an entity that falls within the definition to be
regarded as located in Hong Kong throughout the fiscal year 2024, thereby minimising its exposure to top-up tax in other

jurisdictions which have implemented the GIoBE rules for an accounting period beginning on or after 1 January 2024.
Charging mechanism of GIoBE rules and HKMTT
IIR

Under the IIR, top-up tax is imposed on (i) the ultimate parent entities (UPEs) of in-scope Hong Kong-headquartered MNE groups, (ii)
Hong Kong intermediate parent entities of in-scope foreign-headquartered MNE groups the UPEs of which are located in jurisdictions
that do not implement IIR, or (iii) Hong Kong partially-owned parent entities of in-scope MNE groups irrespective of whether the

UPEs or the intermediate parent entities are required to apply IIR.

These parent entities are charged the IIR top-up tax based on their ownership interests in their low-taxed constituent entities located
outside Hong Kong. Apart from the low-taxed constituent entities located outside Hong Kong, joint ventures (JV), subsidiaries of JVs
and stateless constituent entities (collectively other entities) of in-scope MNE groups located or operated in low-tax jurisdictions

outside Hong Kong may render the MNE groups liable to the IIR top-up tax in Hong Kong.
The IIR top-up tax is payable in relation to a fiscal year beginning on or after 1 January 2025.
UTPR

Under the UTPR, top-up tax is imposed by way of an equivalent adjustment in the form of an additional tax. The UTPR top-up tax
allocated to Hong Kong is charged on Hong Kong constituent entities of an in-scope MNE group, based on the respective proportion
of the employee headcount and the value of tangible assets, unless the group designates one or more than one Hong Kong

constituent entities to pay the UTPR top-up tax.
The UTPR is to be implemented on a date to be specified by the government at a later stage.
HKMTT

The HKMTT is introduced to impose top-up tax on low-taxed constituent entities and other entities of in-scope MNE groups located or
operating in Hong Kong, in priority over the IIR and UTPR. Investment entities and insurance investment entities are excluded from
the scope of HKMTT to preserve their tax neutrality. The HKMTT is allocated among and charged on the Hong Kong constituent
entities of an in-scope MNE group in proportion to each entity’'s GIoBE income, unless the group designates one or more than one

Hong Kong constituent entities to pay the HKMTT.

The HKMTT to which a Hong Kong constituent entity of an MNE group is chargeable for a fiscal year is in the amount that would, by
applying the GIoBE rules, except that the ownership interests that the MNE group has in the constituent entity will not be considered.
That means, the low-taxed profits of the constituted entities will be chargeable to the HKMTT in full, regardless of whether it is a

wholly owned constituent entity of the MNE group.
Hong Kong Tax Alert 3



Where a JV or a Hong Kong member of a JV group (i.e. a JV entity) as defined under the GIoBE Model Rules is involved, the JV entity
could belong to two in-scope MNE groups. Each of the two in-scope MNE groups would be subject to HKMTT in respect of the full or
part of the full amount of the low-taxed profits of the JV entity, that means double taxation of the low-taxed profits of the JV entity

would be involved.
The Bill contains provisions for relieving double taxation of a JV entity in the situation as described above in the following manner:

(a) when a JV entity belongs to two in-scope MNE groups, the HKMTT chargeable in respect of each of the MNE groups is to
be reduced by 50%; or

(b) when a JV entity belongs to one in-scope MNE group and a Hong Kong constituent entity of another in-scope MNE group,
the HKMTT chargeable in respect of each of the in-scope MNE groups is to be relieved in a manner that is reasonable in the

circumstances.

Hong Kong intends its HKMTT to qualify as a QDMTT Safe Harbour, which will deem the GloBE top-up tax payable by an in-scope MNE
groups in Hong Kong to be zero, thereby relieving the group from undertaking GloBE computation for Hong Kong and reducing its tax
compliance burden. To qualify for the QDMTT Safe Harbour, the design of the HKMTT would need to satisfy certain conditions

including the adoption of the local accounting rule, the conditions of which are incorporated into the provisions of the Bill as follows:

(@) If each HK constituent entity of the MNE group has financial accounts (each entity’s accounts) prepared in accordance

with the local accounting standard;

(b) the accounting period of each entity's accounts is the same as the fiscal year of the financial statements of the UPE of

the MNE group; and
(c) for the fiscal year -

(i) each HK constituent entity of the MNE group is required to prepare or use the entity's accounts for determining

its liability to tax in Hong Kong or to comply with any other law of Hong Kong; or
(ii) each entity's accounts are subject to external financial audit.

Then the computation of the top-up tax liability of HKMTT will need to be based on a local accounting standard. Under Schedule 61,
local accounting standard means either the International Financial Reporting Standards or the Hong Kong Financial Reporting

Standards.

Under the rule, if the above conditions are not satisfied, the computation of the top-up tax liability of HKMTT will then need to be

based on the accounting standard adopted in the consolidated financial statement of the UPE.
The HKMTT is payable in relation to a fiscal year beginning on or after 1 January 2025.
Nature of top-up tax

The top-up tax imposed under the GIoBE rules and HKMTT is regarded as profits tax. This allows the relevant tax administration
mechanisms under the IRO to be applied to the top-up tax. In addition, the Inland Revenue Department (IRD) considers that in-scope
MNE groups can then also ride on the mutual agreement procedure mechanisms under Hong Kong's Comprehensive Avoidance of

Double Taxation Agreements or Arrangements for resolving relevant cross-border disputes on the top-up taxes where applicable.
Safe harbour rules

To reduce compliance burden for in-scope MNE groups, the transitional Country-by-Country Reporting (CbCR) Safe Harbour, the
transitional UTPR Safe Harbour, the QDMTT Safe Harbour and the Simplified Calculations Safe Harbour for non-material constituent

entities (NMCEs) are provided in Hong Kong.

Details of the safe harbour rules are reproduced in Appendix | to this alert.
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Tax compliance and administration
Filing of top-up tax return

Each Hong Kong constituent entity of an in-scope MNE group is required to furnish a single top-up tax return for the purposes of the
GloBE rules and HKMTT (top-up tax return) in a prescribed manner and form no later than 15 months after the last day of the
reporting fiscal year. The filing deadline for the first transition year of any constituent entities of the MNE group is extended to 18

months.

However, if the MNE group already enjoyed the extension in other jurisdictions which implemented the GIoBE rules for fiscal years

beginning on or after 1 January 2024, then the three-month extension to 18 months would not be available in Hong Kong in 2025.

The top-up tax return includes information required in the standardised GlIoBE Information Return (GIR). Hong Kong constituent
entities of an in-scope MNE group will be relieved from the obligation to file the GIR information if such information is filed in a

jurisdiction that will be able to exchange GIR information with Hong Kong under a qualifying competent authority agreement.

To provide flexibility for filing of returns, an in-scope MNE group is allowed to designate one Hong Kong constituent entity
(designated local entity) to file the top-up tax return to the IRD such that all other Hong Kong constituent entities of the group will be
relieved from their filing obligation. The designated local entity needs to be appointed annually and the appointment remains valid in

respect of the reporting fiscal year concerned.
Filing of top-up tax notification

Each Hong Kong constituent entity of an in-scope MNE group is required to file an annual notification (top-up tax notification)
relating to its obligations of filing top-up tax return in a prescribed form and manner. The top-up tax notification is required for
notifying the IRD that an MNE group has come within the scope of the global minimum tax and HKMTT, as well as identifying the

entity and jurisdiction from which Hong Kong will receive the GIR.
A top-up tax notification is required to be filed within six months after the last day of the reporting fiscal year.

Similar to the arrangement provided in the filing of top-up tax return, an in-scope MNE group is allowed to appoint one designated

local entity to file a top-up tax notification so as to relieve other Hong Kong constituent entities from the filing obligation.
Assessment and demand for top-up tax

A notice of assessment and demand for top-up tax is to be issued based on the information declared upon the filing of the top-up tax
return. No provisional top-up tax will be charged. The payment due date is one month after the expiry of the return filing deadline or

the date of the notice of assessment, whichever is the later.

The time limit for raising a tax assessment under the GIoBE rules is six years from the later of (i) the end of the fiscal year or (ii) the

time when the non-assessment or under-assessment has come to the knowledge of the assessor.

In accordance with the GIoBE rules, the IIR top-up tax is charged on the parent entities of in-scope MNE groups. In respect of the

UTPR top-up tax or HKMTT, under the default allocation mechanism for top-up tax, each constituent entity is only liable for its share
of top-up tax. To provide flexibility for payment of UTPR top-up tax or HKMTT, the group is allowed to designate one paying entity or
more. However, if any of the designated paying entity does not pay the top-up tax payable, all Hong Kong constituent entities will be

jointly and severally liable for the whole amount of top-up tax payable of the group.

The objection period to a top-up tax assessment is extended from the normal one-month after the date of the notice of assessment

under profits tax to two months.
Penalty for non-compliance

A comparable level of penalty is imposed for non-compliance with the reporting and administrative requirements, including the
failure to file a top-up tax return or top-up tax notification, and wrongdoings in relation to incorrect return and notification, etc., as

currently imposed under the existing penal provisions in relation to profits tax.
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Anti-avoidance provision

The general anti-avoidance provisions under sections 61 and 61A of the IRO were specifically enacted to tackle tax avoidance within

the existing framework of the IRO and do not apply to the GloBE and HKMTT regimes.

To tackle abusive or avoidance schemes for the purposes of the GIoBE or HKMTT regime, the main purpose test is introduced. If a
person enters into any arrangements for the main purpose of avoiding the relevant obligations such as filing and payment of top-up

tax, those arrangements will be treated as if they had never been entered into.
Application to MNE entities other than Hong Kong constituent entities

In general, the tax administration framework also applies to other entities (i.e. JVs, subsidiaries of JVs or stateless constituent

entities) of in-scope MNE groups located or operating in Hong Kong in the same way as it applies to Hong Kong constituent entities.
Commentary

We welcome the publication of the Bill which provides much-needed clarification and confirmation of Hong Kong's approach to
implementing the GIoBE and HKMTT regimes, including the proposed adoption of all the safe harbour rules and the relevant options
provided for in the GIoBE Model Rules.

Equally welcome is the Government's decision to defer the implementation of the UTPR to maintain the tax competitiveness of Hong

Kong, given that some of our competitors have decided not to implement UTPR in 2025.

However, the inclusion of the “main purpose” test as an anti-avoidance provision under the GlIoBE and HKMTT regimes may create
some uncertainties when MNE groups undertake transactions that can be said to serve both business and tax purposes, given that an

element of subjectivity may be involved in the test.

In addition, the proposed time allowed for raising an assessment or additional assessment, which is six years after information is
received by the IRD for a non-assessment or under-assessment, also appears to be too indefinite. This may create uncertainties as to

the finality of an assessment and the time for record keeping.

Instead, the Government may consider reducing the time limit for raising an assessment or additional assessment to six months after
the relevant information is received, subject to the overall limitation that in no case can an assessment or additional assessment be

raised ten years after the relevant year of assessment.

The justification for this proposal is that six months should be enough for the IRD to raise a protective assessment or additional
assessment where necessary. The ten-year is the current time limitation for raising an assessment or additional assessment for

taxes imposed under the IRO, where wilful tax evasion is involved.

Clients who have any views on the implementation of GIoBE and HKMTT regimes in Hong Kong can contact their tax executives. We

will convey the same to the Government in an appropriate manner.
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Appendix | - Safe Harbour Rules?
Transitional CbCR Safe Harbour

Under the transitional CbCR Safe Harbour, an in-scope MNE group's top-up tax for a particular jurisdiction will be deemed to be zero
if any of the three specified criteria in relation to total revenue, ETR or routine profits is met. It operates through the use of
jurisdictional total revenue and profit or loss before income tax information contained in the MNE group's qualified Country-by-
Country report and jurisdictional tax information contained in its qualified financial statements. It only applies to a transition period
covering all the fiscal years beginning on or before 31 December 2026 and ending on or before 30 June 2028. This Safe Harbour
adopts a “once out, always out" approach, meaning that if an in-scope MNE group has not applied this Safe Harbour in respect of a

jurisdiction in a previous fiscal year, the group cannot qualify for this Safe Harbour for that jurisdiction in a subsequent fiscal year.
Transitional UTPR Safe Harbour

The UTPR Safe Harbour provides relief to the UPE jurisdiction from the application of UTPR during the transition period, which
means fiscal years which run no longer than 12 months that begin on or before 31 December 2025 and end before 31 December
2026. This Safe Harbour is only available for UPE jurisdictions with a corporate income tax rate of at least 20%. Where this Safe
Harbour applies, at the election by an in-scope MNE group, the UTPR top-up tax amount calculated for the UPE jurisdiction will be

deemed to be zero for each fiscal year that falls within the transition period.
QDMTT Safe Harbour

Under the QDMTT Safe Harbour, an in-scope MNE group will only need to undertake one QDMTT calculation in respect of its
constituent entities in the QDMTT jurisdiction and be relieved from the need to perform an additional GloBE calculation in the same
jurisdiction. Where this Safe Harbour applies, the top-up tax payable in respect of the QDMTT jurisdiction under the GIoBE rules will

be deemed to be zero.
Simplified Calculations Safe Harbour

Under the Simplified Calculations Safe Harbour for NMCEs, a filing constituent entity may make an annual election to use simplified

calculation methods to determine the GIoBE income or loss, GIoBE revenue and adjusted covered taxes of an NMCE provided that

specified conditions are met.

1 The details of the safe harbour rules are reproduced from Annex C of the Legislative Council Brief, which can be retrieved from the link below:
https://www.legco.gov.hk/yr2024/english/brief/tsybr20080010c_20241224-e.pdf
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